other revocable dispositions in favor of the ex-spouse and also exclude the exspouse's family members from benefitting in any way. 2 By contrast, other countries vary in their approaches to the effect of a divorce on testamentary and nonprobate transfers to an ex-spouse and family members. 3 Many commentators take the position that the (almost irrebuttable) presumption of revocation leads to the most appropriate outcome, 4 because it serves as a desirable rule of construction by effectuating the decedent's intent and increases efficiency by decreasing transaction costs associated with probate. 5 This Article challenges the utility of the presumption of revocation in the United States first, by comparing and contrasting that approach within different states and in other countries, then, by putting the presumption into both historical and sociological context, and finally, by analyzing the diverging approaches to the relational impact of divorce within family law and probate law.
In raising questions about the appropriateness of the presumption, the Article bridges the fields of both trust and estates law and family law, demonstrating their interrelationship and the consequent need for the two areas of law to build on each other. Though the cores of both fields-family relationships and wealth transmission-differ and while their goals can conflict, 6 they overlap in numerous places. This Article seeks to address one core overlap: the impact of family dissolution.
Part II of this Article explains the development and current status of the divorce-revocation presumption in the United States. For example, nineteenth century courts might find that divorce did not revoke a will 7 -or that it did. 8 Part III turns to the family law, social, and economic contexts for revocation upon divorce statutes. It traces developments in divorce law-from the purely fault system to the no-fault system to contemporary, and more collaborative, approaches to divorce-to show the historical shifts in attempts to dissolve the acrimony often associated with divorce. 9 Part III also explores the relatively limited sociological and empirical material on actual individuals' preferences for disposition of their estates to ex-spouses and their families. Lastly, Part III examines the class, gender, and race aspects of wealth ownership as part of an effort to determine who is most likely to have probate and nonprobate assets affected by the revocation statutes. Next, Part IV explores the varying approaches, both contemporary and historical, of other countries to reveal a lack of unity on the issue. 10 Finally, Part V discusses alternative approaches for states to consider.
II. REVOCATION UPON DIVORCE STATUTES IN THE UNITED STATES
Changes in family status, such as marriage or the birth of a child, have historically served to change an individual's estate plan. Revocation upon divorce statutes became more common as divorce itself became more common, and courts have been quite rigorous in interpreting the statutes, creating an almost irrevocable presumption of revocation. 
A. THE DEVELOPMENT OF REVOCATION UPON DIVORCE STATUTES
At common law, marriage served to revoke a woman's premarital will, while marriage and the birth of children revoked a man's. 11 Subsequently, the laws in many American states evolved so that changes in the testator's circumstances, interpreted by courts to include either marriage or divorce, revoked an earlier will. 12 Thus, for example, in 1962, Maine's Supreme Court interpreted the state will revocation statute-which provided for "revo [cation] by operation of law from subsequent changes in the condition and circumstances of the maker"-to revoke a pre-divorce will where there had been a property settlement. 13 In the absence of a property settlement, however, courts at that time were generally unlikely to revoke a pre-divorce will. 14 With respect to nonprobate assets, early courts consistently applied a gendered-based analysis: "the majority rule [was] that a decree of divorce in no way affects the rights of the divorced wife as a beneficiary in a husband's life insurance policy." 15 Just as the no-fault divorce revolution sought to reform the divorce process and help the parties achieve a clean break with less acrimony, the 1969 UPC similarly sought to effectuate a clean break in divorcing spouses' estate plans. The 1969 UPC provided that any type of marital agreement (including a separation agreement) in which a spouse waived "all rights" in 11. Whitman, supra note 4, at 1053. 12. Id. at 1053 n.126 ("If, after the making of a will, the testator marries or is divorced or his marriage is annulled or dissolved or a child is born to the testator . . . such marriage, divorce, annulment, dissolution, birth or adoption of a minor child shall operate as a revocation of such will . . . ." (alterations in original) (quoting CONN GEN. STAT. ANN. § 45a-257(a) (West Supp. 1992))).
13. Caswell v. Kent, 186 A.2d 581, 581 (Me. 1962) (emphasis omitted) (quoting ME. R.S. 1954, ch. 169, § 3 (current version at ME. REV. STAT. ANN. tit. 18-A, § 2-508 (2017)).
14. the other spouse's estate served as a renunciation of any benefits provided in a preexisting will. 16 Moreover, the 1969 UPC provided that while marriage does not revoke a premarital will, 17 divorce serves to revoke any provisions in a will concerning the ex-spouse. 18 The 1969 UPC permitted the presumption to be rebutted only if the will expressly provided otherwise. 19 The presumption thus served as something of a back-up in case a separation agreement did not provide for a waiver of all rights. This first UPC version of the presumption focused on provisions in a will in favor of the "former spouse" and did not, extend the presumption to the ex-spouse's relatives; indeed, some commentators suggested that such an extension would be unwarranted. [A]ll statutory rights in the other spouse's property seem[s] desirable in view of the common and commendable desire of parties to second and later marriages to insure that property derived from prior spouses passes at death to the issue of the prior spouses instead of to the newly acquired spouse. The operation of a property settlement as a waiver and renunciation takes care of the situation which arises when a spouse dies while a divorce suit is pending. Id. cmt. (cmt. repealed 2013). Note that the underlying assumption is that this will be most useful in case of divorce in a second marriage. It is true that the divorce rate for subsequent marriages is higher than the divorce rate for a first marriage. 18. The 1969 version of the UPC provided that divorce:
[R]evokes any disposition or appointment of property made by the will to the former spouse, any provision conferring a general or special power of appointment on the former spouse, and any nomination of the former spouse as executor, trustee, conservator, or guardian, unless the will expressly provides otherwise. Property prevented from passing to a former spouse because of revocation by divorce or annulment passes as if the former spouse failed to survive the decedent, and other provisions conferring some power or office on the former spouse are interpreted as if the spouse failed to survive the decedent. Furthermore, in jurisdictions that adopted this version of the revocation upon divorce statutes, courts typically did not extend their coverage to include nonprobate assets unless those assets were addressed explicitly in a property settlement agreement. 21 Just over two decades later, the 1990 UPC extended the broad revocation upon divorce policy to include the ex-spouse's relatives and made the revocation effective for nonprobate assets. 22 As with the 1969 UPC, the will might have been made before or after marriage. 23 If the 1969 UPC provision reflected changing marriage trends and a desired "clean break" at divorce, the 1990 revision not only expanded on with the implicit assumption-that divorce usually ends all contact and emotional ties between the testator and issue of his ex-spouse-that justifies the conclusion that a testator would not continue to intend to provide for the ex-spouse's issue. In some circumstances, revocation of gifts to a spouse's issue because of divorce undoubtedly reflects intention . . . . But considerable doubt would attend the revocation of gifts to a spouse's issue when the devise is to an individual by name and does not refer to the relationship between the devisee and the spouse. . . . It seems doubtful that other states will want to follow this deviation . . . . [T]he notion of extending revocation by operation of law can be challenged as an unwise legislative venture into the motives of testators concerning their reasons for choosing the beneficiaries named in wills. After a testator dies, guesswork about why he wrote the will that he left unrevoked at death should be discouraged whenever possible."); see McGuire v. McGuire, 631 S.W.2d 12, 13-14 (Ark. 1982) (divorce did not revoke residuary clause in favor of stepchildren); Wright v. Cornish, No. 2015-CA-001301-MR, 2017 WL 65445, at *5 (Ky. Ct. App. Jan. 6, 2017) (Vanmeter, J., dissenting) ("The remainder to the two named and identified step-children contains no ambiguity. At the time the will was written, they were his step-children . . . . The will contains no conditional bequest/devise. The fact that he subsequently divorced obviously revoked any benefit to his ex-wife, but does not change the bequest/devise to these two named individuals.").
21. Lawrence W. Waggoner, Spousal Rights in Our Multiple-Marriage Society: The Revised Uniform Probate Code, 26 REAL PROP., PROB. & TR. J. 683, 690 n.12 (1992) ("Apart from statute, divorce decrees and separation agreements are usually held not to revoke life-insurance or similar beneficiary designations of a former spouse unless they say so specifically.").
22. The 1990 version of the UPC also renumbered the revocation-upon-divorce section. UNIF. PROBATE CODE § 2-804 (amended 2010)(formerly UNIF. PROBATE CODE § 2-508 (1969)). The comment to Code § 2-804 explains: "The revisions of this section, pre-1990 Section 2-508, intend to unify the law of probate and nonprobate transfers. As originally promulgated, pre-1990 Section 2-508 revoked a predivorce devise to the testator's former spouse. The revisions expand the section to cover "will substitutes" such as revocable inter-vivos trusts, life-insurance and retirement-plan beneficiary designations, transfer-on-death accounts, and other revocable dispositions to the former spouse that the divorced individual established before the divorce (or annulment those themes, 24 but also incorporated the nonprobate revolution. 25 As it stands, the UPC provides that the presumption can be rebutted in a narrow range of circumstances, including if "the will expressly provide [d] otherwise." 26 However, the presumption itself only applies to divorce. 27 When relationships dissolve between nonmarital couples, there is no impact on any beneficiary designations (although couples in registered domestic partnerships or civil unions are covered in some states if the domestic partnership or civil union status confers the same rights as if the couple were married). 28 Today, in almost all U.S. states, a marriage does not revoke a will, 29 but a final divorce settlement or annulment of a marriage revokes all provisions in the will in favor of the former spouse either via case law or statute. 30 This 24. Lawrence Waggoner explains "[t]he rationale is that the divorce process severely weakens any ties between the transferor and the former spouse's relatives." Waggoner, supra note 21, at 695. Waggoner also notes the distinction between revocation upon divorce and revocation upon murder, which does not result in such a broad revocation: "The rationale for the distinction between divorce and murder is that, in the case of divorce, the relatives of each former spouse are likely to side with that former spouse. A murderer's relatives, however, are as likely to sympathize with the murderer's victim as with the murderer." Lawrence W. Waggoner [Mississippi] supreme court recognized that a will may be revoked by various circumstances, not specified within the statute" but "'declined [sic] to adopt a rule of automatic revocation' in instances where a predivorce will and a subsequent property-settlement agreement are in conflict" (quoting Hinders v. Hinders, includes transfers of property, rights to determine who receives property, and nominations to serve in fiduciary roles such as executor of the will or trustee of a testamentary trust. Only provisions relating to the ex-spouse (and family members) are revoked; the will otherwise remains intact. 31 This means that the property passes as if the spouse had predeceased the testator. 32 Like the UPC, many states also apply this rule of revoking probate-related gifts and appointments to nonprobate transfers such as revocable trusts and beneficiary designations. Again, the presumption can be rebutted, but only in limited circumstances.
Yet, there is some variation throughout the states, not just as to which beneficiary designations are revoked, 33 but also with respect to the application of the presumption itself: (1) virtually all states have explicit revocation on divorce statutes that apply either rebuttable or irrebuttable presumptions; 34 and (2) at least one state has no revocation on divorce statute and no implementation of implied revocation on divorce, using instead a contextual analysis that considers the post-divorce facts and circumstances. 35 In addition, states vary on whether the revocation applies to nonprobate transfers and covers the ex-spouse's family members. Moreover, notwithstanding their seeming breadth, state revocation upon divorce statutes are preempted by federal law for a large number of pension plans, health and life insurance plans, and other employee benefits. 36 In fact, in reviewing states' attempts to apply revocation upon divorce statutes to such federallyregulated benefits, the Supreme Court has repeatedly shielded those assets. 37 It has reiterated the importance of paying the proceeds to the "named beneficiary" and the decedent's "right freely to designate the beneficiary and to alter that choice at any time by communicating the decision in writing to the proper office" 38 rather than having that choice altered by state override statutes.
B. PRESUMPTIONS OF REVOCATION-UPON-DIVORCE STATUTES
The underlying assumption is that revocation-upon-divorce provisions reflect the decedent's intent to terminate all connections with the ex-spouse and, more recently, the ex-spouse's relatives. 39 This termination, under the UPC and an increasing number of state statutes, includes both probate and nonprobate designations. As the Supreme Court explained, "a legislature could have thought that" such a rule covering nonprobate assets "would be more likely to align with most people's intentions." 40 Similarly, Professors Leslie and Sterk argue that the failure to extend the presumption to "non- probate assets often frustrates the divorced decedent's intent." 41 For example, as the children argued in 2016 in an Eighth Circuit case concerning a life insurance policy, their ex-stepmother should not benefit because their father never spoke of her after the divorce and "wanted a clean slate." 42 Indeed, they reported that although the ex-stepmother attended the funeral, "she was not well received by his family because they believed she was unfaithful to [him] during the marriage." 43 By contrast, the ex-stepmother claimed that she and her ex-husband were still friendly at the time of his death. 44
C. HOW COURTS APPLY REVOCATION-UPON-DIVORCE STATUTES
When courts-in the United States and elsewhere-interpret revocationupon-divorce statutes, they typically apply a bright-line rule, even when faced with a set of contradictory facts. 45 At times, the presumption appears virtually irrebuttable. Consider a few examples of how courts apply the presumption. Jesse and Virginia Lee Suiters, who were married in 1965, entered into a voluntary separation agreement in 1996. 46 While the agreement provided that each party waived rights in the other's estate, it also stated: "[n]otwithstanding the mutual releases set forth in this paragraph, either party to this Agreement may, by his or her Last Will and Testament, give, devise or bequeath any part or all of his or her estate to the other." 47 The couple did not divorce until 2006, and Jesse died shortly thereafter. His 2003 will, which was drafted seven years after the separation agreement, devised his residuary estate to "Virginia Lee Suiters." 48 The applicable Maryland statute presumes revocation upon divorce "unless otherwise provided in the will or decree." 49 The majority of the court concluded, after considerable discussion of Maryland and out-of-state authority, that the Maryland legislature's intent was to protect a testator who neglects to change a will following divorce or annulment. 50 intent, the majority concluded, "is best achieved by an automatic revocation of the relevant provisions of the testator's pre-existing will." 51 Consequently, Virginia Lee was unable to benefit from Jessie's residuary estate designation in the 2003 will. 52 The dissent instead focused on the testator's intent, emphasizing the language of the separation agreement that allowed the parties to devise property to one another and the fact that Jessie's will devised his residuary estate to "Virginia Lee Suiters" without describing this bequest as to his "wife." 53 In addition, the dissent criticized the majority for relying on cases from other states interpreting the UPC's more restrictive language. 54 In 2007, an Arkansas court recognized that the decedent intended for his ex-spouse to inherit his entire estate, but held that the divorce revocation statute rendered the decedent's intent irrelevant. 55 Donald R. Langston, the decedent, was a retired Arkansas circuit judge. 56 His will was dated after the circuit court had announced the Langstons' divorce settlement from the bench-but before the court entered the official divorce decree. 57 The Arkansas statute bluntly stated that any provisions in favor of an ex-spouse in a pre-divorce will are revoked. 58 The court held that, even though the exspouses had keys to one another's houses, ate meals together, and Donald paid many of his ex-wife's post-divorce bills, his intent could not be considered in derogation of the plain meaning of the statute. 59 In In re Estate of Pekol, 60 the testator executed her will in 1957, bequeathing all of her real and personal property to her husband. Although the couple divorced in 1961, they cohabited for thirteen years prior to her death in 1983. An Illinois appellate court held that the testator's will was revoked; consequently, "the divorce decree 'forever barred' her ex-husband 51 from claiming any part of her estate." 61 "Despite the couple's thirteen-yearlong cohabitation, the court asserted that there was 'strong public policy' favoring the institution of marriage" rather than a cohabitant who had been technically divorced from the decedent. 62
D. REBUTTING THE PRESUMPTION
As the courts recognized, the presumption can be rebutted. There are only three ways under the UPC and many state codes to do so: a contrary intent must appear from "the express terms of a governing instrument, a court order, or a contract relating to the division of the marital estate made between the divorced individuals before or after the marriage, divorce, or annulment." 63 Beyond the sparse words of the statute, the UPC does not provide any commentary on what evidence might be adequate. However, this bright-line rule certainly enhances the goal of administrative convenience, resulting in fewer evidentiary hearings and more stream-lined probate proceeding, thereby expediting distribution.
Not surprisingly, in light of statutory language and limited commentary, the presumption is rarely rebutted. Even where there is a premarital will that names a future-and now "ex-spouse"-the ex-spouse is typically precluded from taking. 64 As the Supreme Court of South Dakota explained, in order to overcome the state's revocation upon divorce provision, "the governing instrument [must] contain express terms referring to divorce, specifically stating that the beneficiary will remain as the designated beneficiary despite divorce." 65 Inaction, such as failing to change the beneficiary after divorce, does not rebut the presumption. 66 On the other hand, some states will permit 61 extrinsic evidence to rebut the presumption. Wisconsin explicitly allows extrinsic evidence to show an intent to rebut the presumption 67 while in Alaska, the courts have read such an exception into the statute. Consider the case of John and Jane Davis as an example of how this exception used by the Alaskan courts works. The couple was married for almost 30 years; after their divorce, John told his life insurance agent that he wanted Jane to remain the beneficiary of his life insurance policy (worth more than $200,000 after his death). 68 Because Jane was already the named beneficiary, the agent did not believe that John needed to fill out a new beneficiary designation form. 69 The court found that Alaska's revocation-upon-divorce statute created only a rebuttable presumption of revocation, "not a strict and inflexible rule." 70 Although John had only expressed his preferences orally, the court held it was admissible non-hearsay evidence that rebutted the statutory presumption of revocation. 71 Based on this survey of the revocation upon divorce presumption, the next section turns to issues surrounding the ongoing utility of the presumption based on changes in society's understanding of divorce and postdivorce relationships and the populations affected by divorce revocation.
III. POLICY: COLLABORATIVE DIVORCE, GENDER, AND CLASS
The primary policy goal of trusts and estates law-and of the revocation upon divorce statutes-is effectuating the decedent's intent. Yet the policy of a virtually automatic revocation upon divorce may not be justifiable. First, new developments in divorce law call into question assumptions about the decedent's intent. Second, the sociology of post-divorce relationships and 67. "If the transfer is made under a governing instrument and the person who executed the governing instrument had an intent contrary to any provision in this section, then that provision is inapplicable to the transfer. Extrinsic evidence may be used to construe the intent." WIS. STAT caretaking similarly show that the end of a marriage does not necessarily mean the end of the bond. Finally, the revocation-upon-divorce statutes have various (presumably unintentional) gender and class implications.
A. DIVORCE PROCESS CHANGES
Since the original UPC and its revocation-upon-divorce provision, the divorce process has changed, moving toward a more therapeutic model. 72 With the widespread adoption of no-fault divorce in the 1970s, the legal divorce process has moved away from mud-slinging court cases, where one spouse was required to prove the other's fault in order to be granted a divorce. 73 By 2010, all states allowed the possibility of a some form of no-fault divorce, with some allowing only no-fault, and others grafting no-fault provisions into the pre-existing fault system. 74 From the beginning, no-fault divorce has been tied to the "recogni[tion] that abolishing fault entirely from divorce would require new procedures to manage family dissolution." 75 Indeed,
The original California no-fault divorce plan . . . included a plan for a unified family court that would provide divorce counseling in lieu of declaring one (and only one) party at fault and establish a new, less acrimonious basis for reconstituting families. The plan combined both substantive legal reform and procedural court reform; just as the substantive law was designed to minimize artifice and conflict, so too were the accompanying new procedures. 76 When the California legislature adopted the no-fault reforms, however, it was "unwilling to pay for them"; the result was a substantive change in the law, "without equipping the courts with the ability to deal with them" by offering therapeutic services. 77 Nevertheless, the development of the no-fault regime has resulted in a paradigm shift in family law. Lawyers are now supporting clients to become more engaged in a legal matter, "develop[ing] techniques that encourage cooperative problem-solving . . . (for example, collaborative divorce practices)." 78 Lawyers aid clients in preventing conflict when they provide information about the process of dispute resolution. 79 Moreover, "lawyers may even play a role as healers, helping clients '(re)build a parenting partnership when they encourage non-adversarial dispute resolution options." 80 This change is similar for judges, "[j]udges no longer simply resolve disputes, but also become involved in he families by, for example working with interdisciplinary teams to address not just the family's legal needs but also its emotional functioning and recovery." 81 Changes in custody have also greatly affected the modern divorce process. This may result in more cooperative ex-relationships These changes not only encourage shared post-divorce parenting, but also move away from traditional custody labels in favor of detailed parenting plans that specify how divorcing and separating parents will continue to share both legal decisionmaking and day-to-day caretaking responsibilities for children. 82 Indeed, the Model Parenting Plan drafted by the American Academy of Matrimonial Lawyers avoids any mention of "custody" or "visitation," intending this choice of language "to send an important message to parents about their ongoing responsibility and Yet, if divorce is becoming more collaborative and techniques such as mediation are changing the hostile nature of the transaction and the ensuing relationships, the UPC is not only going in a different direction but it is doubling down by adding in family members to the category of those who are excluded upon divorce. Courts are similarly adopting a hard line when they refuse to look to extrinsic evidence of the testator's intent. As a result, probate law is becoming increasingly rigid and grounded in a "clean break" approach 85 while family law has realized that a clean break is neither plausible (consider the movement toward co-parenting, etc.) nor even desirable in all cases. 86 Indeed, legislatures and courts are adopting rigid stances presumably in the name of donor intent but-as discussed in the next section-donor intent is not as easy to gauge as previously thought.
B. RELATIONSHIPS BETWEEN EX-FAMILY MEMBERS
In Homeward Bound: Modern Families, Elder Care, and Loss, our study of how grown children cared for their dying Baby Boomer parents, Amy Ziettlow 87 and I heard numerous stories of strained relationships between ex-family members and between former stepparents and stepsiblings. 88 Yet, to our surprise, we also heard many stories in which ex-family members sustained strong ties. In one-fifth of the families in our study where there had been a divorce, the ex-spouse assumed some caregiving role, ranging from 84 supporting their joint children's caregiving to taking a much more active role. 89 Beyond Homeward Bound, there has been relatively little research assessing society's perceptions regarding inheritance and obligation to family members after a divorce or remarriage. 90 Sociologists Marilyn Coleman and Lawrence Ganong have suggested that divorce might not necessarily dissolve kinship ties. Ex-family members who continue to feel emotionally or interpersonally satisfied in their interactions with one another might still feel ongoing obligations of inheritance or care. 91 Coleman and Ganong designed a study to assess these attitudes about intergenerational obligations at a time of changing family structures. 92 When they asked whether a former daughterin-law should be included in a will after a divorce, they found that one-quarter believed the former daughter-in-law should be included, especially if she remained in contact with her former father-in-law, while his son did not. 93 Some of the open-ended responses suggested that the former daughter-in-law be excluded because, in the absence of a blood or marriage tie, she was not a member of the family. 94 Other responses defined family more broadly, and mentioned the former daughter-in-law's role in caring for a grandchild, as well as her closeness to the decedent; for example, one individual stated that "[i]f [the daughter-in-law] was always close to him, he could include her, 89 . ZIETTLOW & CAHN, supra note 89, at 34 ("[Will's mother] made meals for the brothers as well as for her ex-husband and delivered them each week. She sat vigil with her sons at the hospice inpatient unit at the hospital after their father lost consciousness and was near death. She also accompanied them to the funeral home and helped them pick out the casket and burial plot.").
Cf. MARILYN COLEMAN & LAWRENCE H. GANONG, CHANGING FAMILIES, CHANGING RESPONSIBILITIES: FAMILY OBLIGATIONS FOLLOWING DIVORCE AND REMARRIAGE 3 (1999)
(discussing the changes in the way family members view and care for each other after divorce).
90. COLEMAN & GANONG, supra note 89, at 78; see Hirsch, supra note 1, at 650-51 (noting the studies and potential critiques, and suggesting that "[t]he Commissioners failed to mine this body of research-they did not do the leg work. Had they delved into the literature, it might have given them pause"). There is some research on related issues, such as attitudes toward stepparents' obligations to their stepchildren. though normally that wouldn't be done." 95 In research of actual relationships, studies have found that the length of the marriage affects the stepparent/stepchild relationship, and that divorced stepparents are likely to lose contact more quickly with their stepchildren than are widowed stepparents. 96 Another survey focused on feelings of obligation if a family member needed either financial or caregiving help. 97 The results revealed that respondents were more likely to favor their biological families over their stepfamilies. 98 On the other hand, the numbers were comparatively close when it came to helping a grown child: 78% would feel obligated to help a grown biological child, and 62% would feel obligated to help a grown stepchild. 99 Unfortunately, the study did not ask if those feelings would continue after the end of marriage to the stepparent. Nonetheless, the figures suggest a strong attachment between stepparents and stepchildren. This, attachment is reflected in the current version of the UPC; since 1990, in recognition of our "multiple-marriage society," the UPC has allowed a stepchild to inherit through intestacy if all other relevant relatives have predeceased. 100 Adam Hirsch has also developed some empirical data on these issues. For example, he found that less than half (37.9%) of divorcing spouses wished to leave nothing to their (almost ex-) spouses, meaning that close to two-thirds-even in the midst of divorce-did not want to disinherit entirely their former partners. 101 95. Id. (emphasis added). The authors also note several limitations to the study, including that the population surveyed was primarily White and In the twenty or so years between the original promulgation of the Code and 1990, several developments occurred that prompted the systematic round of review . . . .
[T]he advent of the multiple-marriage society, resulting in a significant fraction of the population being married more than once and having stepchildren and children by previous marriages . . . ." Id.
101. Hirsch, Inheritance on the Fringes, supra note 23, at 259. [Vol. 103:1879
C. ADDITIONAL POLICY ISSUES: GENDER, CLASS, AND RACE
Revocation upon divorce statutes affect anyone who has written a will and people who have nonprobate assets who live in states with the broader statutes that cover nonprobate assets. Nonetheless, they also have disparate impacts, depending on gender, class, and race.
Gender 102
Consider the gendered history of the divorce revocation statutes 103 and who is most likely today to be disadvantaged by revocation upon divorce statutes. While the statutes today are gender neutral and serve to deny any surviving ex-spouse additional assets, not only are surviving ex-spouses more likely to be women, they are more likely older women who are economically weaker than their spouse, with fewer assets and less preparation for retirement. 104 Indeed, there is a possible argument that revocation upon divorce disproportionately benefits men, as they disproportionately own the wealth in the family and they are, statistically, the first to die. 105 Men are also four times more likely to live in a household with stepchildren than are women, 106 so the impact of revoking ex-spouse designations upon divorce is more likely to affect a woman and her children than a man and his children. Furthermore, men are more likely to work, they have higher wages, and they accumulate more wealth. 107 While the median wealth of married couples is much higher than that of single men and women, 108 most of that wealth is accumulated by the husband; married women are paid less, have less in retirement savings, and typically work less. 109 For example, women need to save almost twice as much as men to achieve parity in retirement accounts for three primary reasons: (1) women work fewer years; (2) women earn less than do men; and (3) women take few risks in investment, so they have lower returns on their investments. 110 Furthermore, median wealth of single men is more than three times as high as the median wealth for single women. 111 Single women even experience less appreciation in their homes than do men. 112 This means that revocation upon divorce, while not intentionally discriminatory, has a disproportionately negative impact on ex-spouses who are women. Thus, it is not surprising that most of the reported cases which dispute revocation upon divorce involve women who have been named as beneficiaries and who seek to retain those benefits. [Vol. 103:1879 Dean Laura Rosenbury suggests that one way to view the federal preemption cases is as "further[ing] the neoliberal interest in privatizing the dependencies of family members," 113 generally women and children. 114 That seems accurate as a description of much of family law itself, but in probate law, this may actually reflect administrative efficiency rather than substantive policy. At the same time, the federal preemption cases serve-albeit probably not intentionally-as a recognition of the bonds that caused the decedent to name the beneficiary in the first place, acknowledgement that marriages may end, but the relationship may continue. The name of the beneficiary may reflect ongoing bonds-or it may reflect that the decedent assumed revocation upon divorce, did not know how to change the beneficiary, or simply procrastinated. 115 
Class
Trusts and estates practitioners primarily serve wealthier individuals, and the development of much of trusts and estates doctrine has focused on that group of clients. 116 People who have engaged in the type of estate planning that is most likely to result in a will are older, wealthier, and more highly educated; 55% of Americans whose household income is $75,000 or more have wills, while only 31% of those below $30,000 have one. 117 And almost double-61%-of those with a postgraduate education have a will compared to those with a high school education or less. 118 The statistics do not give us information on whether those people with a will have updated their estate plans following a major life event, but given that they are more likely to have a will in the first place, they are probably more likely to update estate planning documents after a divorce. Indeed, they are probably more likely to have a lawyer at divorce. Consequently, there may be, as John Langbein predicts, a 113. Rosenbury, supra note 2, at 1869 ("In particular, both Egelhoff and Hillman suggest that the legal status of marriage should entail lifelong support unless a spouse takes affirmative steps to end both the legal relationship and all provisions for support made during the relationship. In other words, divorce is not enough to sever the support function . . . ."). class effect. 119 If lower income decedents are less likely to have updated their spousal beneficiary designations, then the divorce revocation for nonprobate assets is more likely to benefit them; if the wealthy are more likely to have wills, then divorce revocation for probate documents is more likely to benefit them. However, the data in support of any class effect are equivocal. Consider that the wealthier, more highly educated group may be more likely to have the types of governing documents that would be affected by a divorce. For example, in the bottom quarter of the civilian wage scale, only 24% of employees participate in a retirement benefit plan of some sort; among those in the top quarter, 79% participate. 120 Moreover, marriage rates are higher for wealthier individuals, 121 so they are more likely to face issues concerning spousal designations. Conversely, low-income couples are more likely to divorce. 122 Because of the complexity of these statistics-low income people have higher divorce rates but lower rates of marriage and lower rates of accumulating assets and writing wills-the class impact of revocation upon divorce statistics is difficult to evaluate. The revocation statutes could affect lower income people more if the statutes revoke nonprobate assets because lower income people might be less likely to receive advice on the need to changes beneficiary designations. Joint assets would presumably be divided on divorce, but retirement plans and insurance would use beneficiary designations, which people often forget to change. 123 In situations where a decedent dies without a will and with only probate assets (or no assets at all), then the statutes would have no effect because the laws of intestacy function like a revocation statute to disinherit the former spouse. In the alternative, the statutes may be somewhat more likely to benefit higher income couples, in part because wealthy people are more likely to have higher rates of ownership of both probate and nonprobate assets. 124 119. Langbein, supra note 85, at 1668-69 ("Thus, these cases of stale spousal beneficiary designations arise mostly among persons of modest means-persons who, when they divorce, do not find their way to expert counsel, or indeed, to any counsel."). 
Race
The income and wealth gap not only has class effects, but also has racial consequences. Wealth in the United States varies by race. 125 For example, White households had 13 times the median wealth of Black households in 2013, and ten times the median wealth of Hispanic households. 126 This racial wealth gap impacts long-term planning. Blacks who have comparable incomes to Whites are less likely to own a home. 127 And those who own a home and who are employed are more likely to purchase life insurance. 128 Blacks and Hispanics have substantially lower amounts in retirement savings than do whites, 129 and they are much less likely to have a will. 130 The statutes may thus be somewhat less likely to affect them, although that may be derivative of their socioeconomic status.
These gender, class, and race disparities ever present in today's society, should, at the very least, initiate the need for reflection on the repercussions of revocation upon divorce statutes. While revocation upon divorce statutes are based on presumptions concerning the decedent's intent, that presumption is not based on strong empirical evidence. Moreover, the rule has a broad application that, at least in some cases, undercuts the decedent's intent.
IV. APPROACHES OF OTHER COUNTRIES
Other countries take a variety of approaches to the impact a marriage, civil partnership, 131 or divorce has on a will or bequests to an ex-spouse and relatives of the ex-spouse, and whether the revocation extends to nonprobate instruments. In a number of jurisdictions, marriage still revokes the testator's premarital will, unless a contrary intention appears. 132 There is a slow and halting trend toward an approach that divorce revokes various types of designations, but many jurisdictions 133 continue to adhere to a system in which divorce has no effect. The lack of uniformity suggests that there is not one right approach to the issue.
In some jurisdictions, there is no presumption concerning a will's revocation upon divorce. The list includes both common law and civil law countries: Liechtenstein, France, Belgium, Poland, Spain, Thailand, Cyprus, China, Ireland, Japan, Panama, and Canada (Newfoundland and Labrador, Northwest Territories, New Brunswick, Nunavut). 134 In other jurisdictions, an entire will might be revoked, unless the testator shows a contrary intent. 135 In jurisdictions that presume revocation, some include only wills; 136 others extend the presumption to nonprobate instruments. In Sweden, the presumption is particularly broad because revocation is presumed once divorce proceedings start and a final divorce is not necessary. 137 In Ontario, for example, a statute enacted in 1980 provided that divorce revokes any bequest to a former spouse unless "a contrary intention appears by the will." 138 In a 1986 Ontario case, Gertrude Alva Billard claimed her exhusband's bequest to her had not been revoked by their divorce. 139 The parties had separated in May 1979 and signed a separation agreement the next month. 140 The testator executed his will in September 1979, which provided: "If my spouse GERTRUDE ALVA BILLARD survives me [then my executor shall] pay or transfer 10% of the residue of my estate to her for her own use absolutely . . . ." 141 The court held it could not consider the surrounding circumstances-that the will was executed subsequent to the separation agreement-and found that the requisite contrary intention did not appear on the face of the will. 142 While the court conceded that it might have concluded that the surrounding circumstances did show a contrary intention, it noted that it was constrained from doing so by the words of the statute. 143 In contrast to the strong presumption applicable to probate assets, and in a reversal of former legislation, there is no presumption applicable to nonprobate designations in Ontario. 144 In South Africa, revocation upon divorce is effective only for three months after the divorce. 145 In Western Australia, the entire will is revoked upon divorce, unless there is contrary evidence in the will. 146 Scotland was a country without revocation-upon-divorce presumptions until 2015, when legislation was introduced based "[o]n the assumption that a testator would not want an ex-spouse or ex-civil partner to inherit . . .[L]eav[ing] the current law unchanged . . . would not meet the aim of modernising the law to reflect the expectations of 21 st century Scotland." 147 The new legislation has an exception for when the will contains an express provision that the former spouse will continue to be a beneficiary or fiduciary "even if the marriage or civil partnership is terminated." 148 The revocation explicitly does not, however, affect the appointment of a former spouse or civil partner as a guardian to minor children pursuant to the will. 149 As mentioned, a number of jurisdictions apply their revocation presumptions to nonmarital couples. 150 The jurisdictions that have moved toward revocation-upon divorce assume that this revision is in line with the wishes of most decedents. And that is the fundamental issue with which all such jurisdictions must struggle: just what did the decedent intend. [Vol. 103:1879 V.
MOVING FORWARD It is clear that revocation-upon-divorce statutes can be helpful to the forgetful or uninformed 151 decedent in many situations. Moreover, if divorce really does represent a clean break, then probate laws' presumptions are in line with the direction of modern family law. Yet it is also clear that the revocation presumption may undermine the decedent's intent in other situations. Here again, looking to family law, ex-spouses often remain connected formally through custody provisions for their children or pension division, or more formally through friendship, and they may have deliberately sought a more collaborative divorce to foster harmonious post-divorce relationships.
The pragmatic problems with the revocation statutes fall into two different areas: (1) they may be overbroad, sweeping in situations where there was no intent to revoke a beneficiary designation; and (2) they may be too narrow, not covering all situations, such as those involving separation or nonmarital partners. 152 At the policy level, the statutes are at the intersection of potentially conflicting goals: Respecting marital wealth accumulation and the clean break of divorce; honoring the testator's intent; requiring companymandated procedures for nonprobate assets; encouraging bonds in divorced families; increasing ease of administration; and privatizing elder care. Even more fundamentally, as is true for so many other issues in trusts and estates law, there are critical questions on the role of formality v. function v. efficiency. 153 What remains is the question of what to do. How are legislatures and courts to balance presumed intent, actual intent, and the various policy goals?
The contextual background (i.e., understanding the differing theoretical and pragmatic considerations) provides the basis for moving forward in developing potential solutions to this challenge. This section addresses several potential reforms that respond to this question. The solutions within probate law fall along two distinct axes. One axis concerns the applicability of the presumption, with reversing the presumption-or abolishing it altogetherat one end and strengthening the presumption at the opposite end. The other axis concerns whether any such presumptions should apply only to married 151. They may reasonably assume that the divorce itself effectuates the revocation of all financial benefits, or they might have relied on the divorce lawyer-if they had one-to inform them of any necessary changes to financial documents. Setting aside privity issues, a disappointed beneficiary might use malpractice, claiming that the divorce lawyer should have told the decedent about the need to reinstate the ex-spouse as a beneficiary after the divorce, if there is evidence of what the decedent wanted. See Lucas v. Hamm, 364 P.2d 685, 690 (Cal. 1961) (en banc) (stating that the lawyer should have drafted around the Rule Against Perpetuities).
152. See Sterk & Leslie, supra note 5, at 183 (addressing this issue in the pre-Obergefell context, when not all states recognized marriages between same-sex partners).
153. See generally Boni-Saenz, supra note 38 (critiquing the impact of formalism on donative errors and need for reform of inheritance law-based inequalities). couples or should be extended to nonmarital partners. Another set of reforms addresses changes outside of probate law.
My overall goals in exploring these reforms are, first, to develop a more functional approach that would acknowledge caregiving and functional familial relationships, 154 and second, to respect donative intent.
A. THE PRESUMPTION ITSELF
The reforms of revocation-upon-divorce statutes along this first axis-just what should be presumed upon relationship dissolution-could take a number of different forms. First, the presumption itself could change: It might be abolished altogether or become irrebuttable. Second, the existing presumption could be more easily rebutted; for example, in interpreting whether revocation is intended, courts could consider surrounding circumstances. 155 Along the second axis, which examines coverage of any presumption, the presumption could be extended to nonmarital partners and date to the filing of a divorce petition; that is, based on a showing of an intimate relationship between the testator/owner and the beneficiary, any devise or beneficiary designation would be subject to the same presumptions as for a divorced couple, and the presumption would extend to the initial court filing.
Abolishing the Presumption
Revoking the current presumption would have a number of benefits. First, it would prevent further conflict between state and federal laws 156 on the applicability of the presumption. As numerous other trusts and estates scholars have noted, there is a movement to unify the laws of probate and nonprobate transfers. 157 Abolishing the presumption would be one way of doing so and it would serve to unify federal and state law approaches. 158 Second, no presumption could simplify the disposition of the decedent's probate and nonprobate assets: there would be no need to go beyond the words in the document. This would respect the formalism involved in estate planning. 159 Third, and lastly, estate planners would have an easy workaround; wills would be drafted with bequests to "my current spouse." This might also prompt companies that offer nonprobate assets to remind purchasers of the need to update their beneficiary designations, a measure that could help in avoiding any potential litigation at the death of the policyholder. 160 Changing the law is not, of course, so easy. Revocation-upon-divorce has become increasingly entrenched, and there is sufficient uncertainty as to the probable intent of a divorced decedent that it is difficult to know whether a presumption for or against revocation is warranted. Perhaps one place to start would be to eliminate the presumption with respect to the ex-spouse's family members, where there is considerable uncertainty as to whether divorce severs these additional ties. 161 
Making the Presumption Irrevocable
Many courts already treat the current presumption as essentially irrevocable, so legislating such a presumption would be relatively easy to administer. It would not, however, resolve the conflict between state and federal laws 162 on the applicability of the presumption, however, unless Congress similarly amended the relevant federal legislation. Congress could either explicitly defer to state law or incorporate an irrevocable presumption itself. Finally, estate planners would continue to have an easy work-around; they could advise their clients to change the beneficiary designations postdivorce.
Rebutting the Current Presumption
A more promising possible reform is based on retaining the current presumption, in at least some form, and addressing the means for rebutting 42 it. 163 Although the existing UPC allows for rebuttal, courts have rarely permitted it. 164 To achieve this end, courts might provide a more liberal interpretation to the statutory language or legislatures might provide additional means of rebuttal.
i. Reinterpreting Existing Language
As noted earlier, the presumption can only be rebutted by the express terms of a governing instrument, a court order, or some type of marital agreement concerning the spouses' property. 165 If the decedent changed a beneficiary designation post-divorce, for example, then that would satisfy the first exception; 166 a court order explicitly granting a particular asset (such as a retirement account) to the beneficiary would satisfy the second; 167 and an explicit provision in a marital agreement designating a beneficiary would satisfy the third. 168 The purpose of these rebuttals is on the testator's intent to opt out of the presumption through some type of formal writing.
Courts that have considered whether an unchanged beneficiary designation satisfies the first exception have decided there must be something other than a failure to change the beneficiary, and, as noted earlier, they do not apply the harmless error rule. 169 One potential approach would be to distinguish between designations of "my spouse, Blaine" and "Blaine," with the former revoked because Blaine is referred to by relationship ("my spouse"), and the latter not revoked, because Blaine is referred to as an individual, without information on Blaine's relationship to the decedent. This seems an overly technical means of resolving the problem, and courts have-appropriately-not used this as a basis for revoking the presumption. 170 [Vol. 103:1879 ii.
Additional Language
An alternative might be to add commentary, or even statutory text, permitting rebuttal based on a showing of "probable intent." Additional modifications, suggested by international law, would be narrowing the revocation so that it did not include designations of an ex-spouse as the guardian of a minor child or so that it was limited in time. The Uniform Law Commission might undertake such revisions, or states could amend existing statutes.
a. Showing Probable Intent
As with other aspects of interpreting wills and construing intent, extrinsic evidence that goes beyond the face of the will would be permitted where there is clear and convincing evidence of the testator's intent. 171 Furthermore, and unlike the Western Australia wills law, this solution would allow the evidence could go beyond the face of the will. 172 The revised statutory language might simply add a new provision for probable intent, such as California's-" [t] here is clear and convincing evidence that the transferor intended to preserve the . . . transfer to the former spouse" 173 -or it could list factors to be considered. As Adam Hirsch has suggested, such factors might include the post-divorce relationship between the ex-spouses and the length of time between divorce and death. 174 Courts might also include oral statements of intent. 175 If the decedent had remarried, then this might also show intent to revoke. In addition, the existence of a marital agreement explicitly addressing nonprobate assets could serve as conclusive proof that the presumption should be applied.
Showing probable intent through surrounding circumstances is consistent with the movement more generally in trusts and estates law to allow for extrinsic evidence even when the words of the document are clear. As is true for the harmless error standard, a clear and convincing evidence standard would provide some protection for potential heirs against unlimited 171. See generally Gary, supra note 63 (explaining the discretion needed for interpreting a will based on both the face of the will and the testator's intent). As Professor Gary suggested in the context of intestacy rules, if information about the testator's actual intent is known, why not use it?
172. See Wills Amendment Act 2007 (Austl.). 173. CAL. PROB. CODE § 5040(b)(2) (West 2017). 174. Hirsch, supra note 1, at 646. 175. In Mearns, the decedent had canceled one insurance policy that named his ex-wife as beneficiary, but told his insurance agent he wanted to keep a second policy with his ex-wife as the named beneficiary. The agent did not have decedent re-designate the now ex-wife as beneficiary, but the court held that Washington created a "bright-line rule" so that the presumption applied, regardless of evidence of the decedent's intent. Mearns v. Scharbach, 12 P.3d 1048, 1052-53 (Wash. Ct. App. 2000).
judicial discretion and would also provide some controls for judicial efficiency against frivolous filings. 176 This new evidentiary standard might embroil courts in more estate litigation, and, as a result, legislatures may be reluctant to adopt this more contextual analysis because of the potential for declining efficiency and confusion throughout the probate process. 177 On the other hand, it might prompt insurance companies to send out more frequent notices requesting that holders update the list of beneficiaries. 178 Yet by respecting intent, this new evidentiary standard would be in accord with the more general movement away from formality.
b. Guardianship of a Child
States might consider the approach of Scotland, in which the appointment of a former spouse or civil partner as a guardian to minor children is not subject to revocation. 179 In most situations, this will be irrelevant: a surviving parent becomes the sole legal guardian if the other parent has died, 180 and thus a revocation would have no impact if the exspouse were also the legal parent. However, if the decedent had been widowed and an ex-spouse had not adopted the decedent's children, the decedent might prefer an ex-stepparent to a third party.
iii. Time Limit
One more option is to retain the current presumption, but to limit its application (as is true in South Africa 181 ), so that it is effective only for a certain amount of time after the divorce has been finalized. This allows the decedent time to change the beneficiary designations, with the assumption that if they are not changed, then the decedent's intent was to continue to benefit the ex-spouse. This presumption of lack of revocation after the time period could also be rebutted by the factors suggested above, or by clear and convincing evidence. 177. See Boni-Saenz, supra note 38, at 44 (making a similar observation regarding "more factintensive inquiries [that] raise the specter that more judicial resources will be consumed in carrying them out").
178 
B. STATUTORY CHANGES OUTSIDE OF PROBATE LAW
Even if states do not amend their existing revocation-upon-divorce statutes, they might be willing to require family law courts to include advice on divorce filing forms, 182 or, they might want to establish standardized forms for all contracts relating to nonprobate assets when residents designate beneficiaries. The forms, which could either be recommended or mandatory, would explain the default rules, require the accountholder to signal understanding, and then allow for alternative designations. 183 Other suggestions include adding reminders about beneficiary designations on annual statements or requiring account custodians to contact the accountholder periodically to request updates. 184 
The Relationship Axis
Turning to the second axis, the relationships to which the presumption would apply, the UPC has steadfastly focused on marital relationships, rather than choosing to broaden provisions concerning the elective share, for example, to include civil unions or domestic partners. 185 Conversely, other countries have not, limited their "intimate partner"-based provisions to married couples. Given the high rate of nonmarital partnerships in the United States, it is useful to consider expanding the presumption beyond marriage. If the presumption is based on a belief that ex-partners deserve a clean break, then this presumption should apply, regardless of marriage. Arguably, it should apply even more stringently to nonmarital partners; as June Carbone and I have argued, marriage signals a commitment to sharing, while nonmarriage does not. 186 Nevertheless, even if the presumption remains in its current form, then it might also be useful to extend it to legal separations or the filing of a divorce petition. On the other hand, a divorce petition does not necessarily lead to divorce, so this may be a premature application of the presumption. 187 Overall, expanding the presumption (in whatever form it takes) would presumably result in courts undertaking more fact-finding, adding more work to already crowded dockets. At the same time, most probate cases are uncontested, 188 so it is unclear how much of a burden this expansion would cause. And the result of any additional fact-finding should more closely mirror the decedent's intent.
Estate Planners Beware
Family law and estate planning should come together in this context. Therefore, family law practitioners should advise their clients who file for divorce to change all designations in probate and nonprobate assets in favor of an ex-spouse and the ex's family members if that is the client's intent. The laws on changing beneficiary designations can be confusing, 189 so it behooves lawyers practicing in both family law and estate planning to be aware of these complexities.
While family lawyers typically see clients at the time of dissolution, estate planners may be more likely to see clients in the midst of a harmonious marriage; they should nonetheless confirm with their clients what should happen in the case of divorce and draft documents accordingly. 190 Of course, just as people are reluctant to plan for death, they are reluctant to plan for divorce; nonetheless, coherent estate planning involves planning for both. Designating beneficiaries for nonprobate assets may, however, be "less likely to produce death anxiety than the execution of a will." 191 The lawyer might include a clause at the beginning of the will that clarifies the status of all bequests to a spouse and the spouse's family members in the case of a divorce, or the will might address each bequest individually. For example, one way that a practitioner might remedy this situation would be to state something like "[i]f Spouse is no longer married to me, does not survive me, or cannot otherwise take under this will provision, I leave this property to X." 192 or "if I am no longer married to Spouse, then all bequests to any relative of Spouse who is not also related to me apart from my relationship to Spouse shall fall into the residue; or if I am no longer living with Domestic Partner, then I leave this property to Y." 193 
VI. CONCLUSION
Since its inclusion in the UPC in 1969, revocation upon divorce provisions have expanded in coverage. Yet, there is little empirical evidence to support their breadth, and changing norms in family law suggest the need to reconsider the presumptions and the breadth of its application in estates law. By exploring potential reasons for, and approaches to, changing the presumption, this Article contributes to the ongoing conversations about the relationship between decedents' intent, formality, and function in trusts and estates law.
